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I.  INTRODUCTION

This chapter will focus on the post loss procedures an insured and their attorney can expect

to go through when presenting a contested claim for a loss under a homeowner's property insurance

policy.  Most claims for coverage under homeowner's polices are paid by the insurer in a prompt and

reasonable manner.  Normally, the insured will not need the service of an attorney when presenting

their claim.

However, there are times when the insurer decides to contest the insured's claim.  In these

circumstances the insured is well advised to have the assistance of an attorney.  This may occur in

situations where the insurer believes the claim is excluded from coverage under the terms of the

policy, the insurer requests or requires an intensive investigation in order to determine if the claim is

covered, the insurer believes that the amount of the loss is much less than the amount claimed by the

insured, or the insurer believes that the insured has engaged in fraud in presenting the claim.

Set forth below is a description of the claim procedures and some of the legal issues that the

insured's attorney can expect to confront when representing an insured in a contested claim under a

homeowner's policy, as well as suggestions for assisting the insured through the claims process.

II.  THE CLIENT

Insureds normally contact an attorney for assistance regarding a claim after they are well into

the claim process.  Typically they are feeling that they are not getting a fair shake from their insurer. 

Insureds may call an attorney after their claim has been denied, after they have been instructed that

they must appear before the insurer's attorney for an Examination Under Oath, or when they simply

get the sense that they are in an adversarial relationship with the adjuster for the insurer.

The attorney should meet with the insured as soon as possible, and should instruct the

insured to have no further contact with representatives of the insurer without the attorney being

present.  Absent unusual circumstances, once the insured has retained the attorney, all

correspondence and communication with the insurer should go through the attorney's office.  Some

clients and some insurance adjusters may need extra reminders in this regard.

The attorney should gather as much information as they can from the insured about why
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there has been a problem with the claim.  Insureds will often profess to have no idea why there is a

problem.  They may feel that they are simply getting an unjustified runaround from their insurer for

no apparent reason.

Certain areas should be explored with the insured that may provide insight into why the

insurer is contesting the claim.  For example, does the client have an excessive history of

homeowners policy losses?  Was the client having financial difficulties at the time of the loss?  Did

the client take out the policy or ask for a significant increase in coverage shortly before the loss

occurred?  Does the client have difficulty verifying where they were and what they were doing at the

time a theft or fire loss occurred?  Do the values the client has assigned to their lost or damaged

property seem unusually high?  Does the client have a difficult time verifying that they actually

owned property listed on their claim form through purchase records, photographs or witnesses who

saw the property in the insured's home before the loss?  Yes answers to any of these questions may

indicate that there are red flags about the claim that have caused the insurer to act more aggressively

in the claim process.

III.  THE ADJUSTER

If the insurer has not retained an attorney to handle the claim, the insured's attorney should

promptly contact the insurer's claims adjuster.  Some adjusters will be very forthcoming in

explaining why there have been difficulties in adjusting the claim.  They may be relieved that the

insured has retained an attorney because they believe that they will be able to work more effectively

with the attorney.  The insured's attorney should do all they can to assist such adjusters in

completing the claims process.

However, many adjusters will be very close-mouthed abut the claim.  They won't let the

insured's attorney know what the problems are.  They may say the claim is simply going through the

normal claim adjustment process.  When pressed for details they will often say that the claim is

"under investigation" but won't tell you what the investigation is about.  The insured's attorney

should make it clear to such adjusters that they expect the claim to be processed promptly and they

want to be notified if there is anything the insured can do to help move the process forward.  In
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some cases this communication should be put in writing so that there is a paper trail that verifies

that the insured has done their best to cooperate with the adjuster.  If the adjuster requests any

information or documentation about the claim, this should be produced as quickly as possible.  The

insured's attorney should do their best to make the record clear that any delays in the processing of

the claim are the responsibility of the insurer's adjuster, and not the insured.

IV.  THE POLICY

The insured's attorney should always obtain a complete copy of the insured's homeowner's

policy that was in effect at the time of the loss.  The insured may have all or parts of the policy. 

Regard-less, the attorney should ask the adjuster or attorney for the insurer for a complete certified

or specimen copy of the insured's policy.  This should include the declarations page of the policy,

the policy itself, and any endorsements to the policy listed on the declarations page.  The attorney

should also request a copy of any written applications submitted by the insured before the policy

was issued.

The attorney should carefully review the policy with the insured.  They should identify all

the relevant claim time deadlines, and all of the insured's duties in presenting the claim.  They

should look to make sure that the insured has presented claims to the insurer under all parts of the

policy that may provide coverage for the loss.  For example, most homeowner's policies provide

"loss of use" coverage in addition to property damage coverage.  Under loss of use coverage the

insured can receive compensation for the extra living expenses they incur when they have to move

out of their house due to a loss.

The policy should also be reviewed for any policy exclusions or limitations that may affect

the insured's claim.  There may be disputes about whether particular exclusions apply to the claim or

there may be an issue as to whether certain policy limitations will reduce the amount of coverage

available to the insured.  For example, many homeowner policies set limits on the coverage for the

loss of cash, guns or jewelry.

If there are any questions about the coverages that are avail-able in the policy, or about the

responsibilities of the insured in presenting the claim, the insured should contact the adjuster for
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further instructions and clarification.  It is a good idea to write to the adjuster and say:  "Please send

me a written explanation as to exactly what we have to do and when we have to do it in order to

properly present my client's claim for their loss."  Ask the adjuster to identify the specific parts of

the policy that provide coverage for the insured's loss, the policy limitations and exclusions that

might apply to the claim,  and the parts of the policy that identify the insured's rights and

responsibilities in presenting the claim.  However, the insured's attorneys should not rely completely

on the adjuster's representations in these regards.  It must be remembered that there is an adversarial

relationship between the adjuster and the insured.  Regardless, it is helpful to ask the adjuster for

this information because it will give the insured a roadmap for presenting their claim.  Also, the

insurer will be hard pressed to argue that a claim has not been properly presented if the insured has

followed all of the adjuster's directions in presenting the claim.

Issues may arise during the claim process as to the meaning or legal significance of various

parts of the insured's policy.  In most circumstances, the issues the insured's attorney will confront

regarding specific policy provisions have been litigated and ruled on by appellate courts somewhere

in the United States.  Most homeowner's policies are made up of standard boiler plate policy

provisions that are in policies issued by insurers throughout the country.  An excellent resource for

researching how courts have interpreted specific policy provisions is Miller's Standard Insurance

Polices Annotated.  Miller's identifies the standard homeowner's policy forms, and provides

citations to cases that have ruled on issues related to specific parts of the policy forms.  This

publication is available at the Multnomah County Courthouse Law Library.

V.  PRESENTING THE CLAIM

The insured's attorney should determine what steps in the claim process have already been

accomplished when the attorney is first retained by the insured.  The attorney should ask for this

information from both the insured and the adjuster.  If there has been any written communication

between the parties about the claim the attorney should ask for copies from the adjuster.  A copy of

any recorded statements given by the insured about the claim should be obtained from the adjuster

and reviewed.
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As indicated above, the attorney should ask the adjuster exactly what is expected of the

insured in presenting the claim.  The attorney should assist the insured in completing whatever steps

are necessary to comply with the adjuster's instructions.  The attorney should review all documents

that are presented to the insurer to support the claim.

Most insurers will expect the insured to fill out and present a claim form that specifically

identifies each particular item that is part of the loss, where and when it was purchased, and the

amount the insured is claiming for the loss of the item.  This can be a very time consuming and

difficult process for the insured.  A one-step-at-a-time approach is usually the most effective.

First, the insured should simply make a list of every single item that was lost, stolen or

destroyed as a result of the loss.  Going through the home one room at a time can be helpful in

recalling items that have been lost.  Reviewing photographs that were taken in the home before the

loss may help the insured recall what was there once but is now gone.  Insureds should be

encouraged to prepare a complete list of lost items the first time they present a claim inventory to

the insurer.  The insured can always submit a subsequent claim inventory if they think of other lost

items later.  However, supplemental claims may lead to delays and complications in the claim

process, and may arouse suspicions by the insurer that the insured is trying to pad their claim.

Insureds who have submitted a list of stolen property in a report to the police shortly after a

theft loss should compare the police report inventory to the insurance claim inventory before it is

presented to the insurer.  If the insured has thought of additional items that are missing after sending

in the police inventory, and wants to include those items on their insurance claim inventory, they

should send a supplementary inventory to the police.  This will help prevent the insurer from

alleging that the insured has fraudulently padded their claim by adding items to their insurance

claim inventory that were not reported to the police.

Next, the insured needs to determine the amount to claim for each item that was lost.  Most

homeowner's policies now include replacement cost coverage.  Generally, adjusters will ask the

insured to determine how much it will cost to replace a lost item, and then list that amount on the

claim form.  The adjuster will then perform the task of determining the depreciated value of that

item at the time of the loss.  Insureds can review web sites and catalogues, or go to stores to
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determine how much it will cost to replace a lost item.  Attorneys should remind insureds that they

are to determine how much it will cost to replace a lost item with another item of "like kind and

quality."  Any attempt by the insured to set a replacement value for a lost item that is intentionally

inflated could lead to a denial of the insured's claim.  For example, if an insured makes a claim for a

lost 16 inch black and white television and cites the purchase price for a new 24 inch color

television, the insurer may very well allege that the insured is intentionally trying to pad their claim. 

This should be avoided.  An excellent analysis of legal issues that can arise in presenting claims

under replacement coverage policies can be found in an American Law Review article entitled

Construction and Effect of Property Insurance Provision Permitting Recovery of Replacement Cost

of Property, 1 ALR 5th 817.  

Next, the insured should gather whatever documentation or other evidence they can come up

with to help prove that they owned each item listed on their claim form.  This is especially true if

there is any indication that the insurer is questioning whether the insured actually possessed any

particular items listed on the claim form.  The insured should search for any documents that may

verify the purchase of a questioned item.  This may include sales receipts, warranty information,

instruction manuals, cancelled checks or credit card records.  Family photographs taken in the home

may show the item.  Family, friends or neighbors who may have seen the item in the insured's home

should be consulted.  It is not mandatory that insureds produce such proof of ownership in order to

entitled to make a claim for the loss of a particular item.  However, the more independent evidence

the insured can present to verify that they owned an item, the less the insurer will be able to allege

that the insured has made a claim for an item that did not exist or that the insured did not own.

In most circumstances the insurer will require the insured to fill out and submit a sworn and

notarized Proof of Loss form.  The Proof of Loss form asks for basic information about the loss,

including the circumstances of the loss and the amount the insured is claiming for the loss.  The

attorney should assist the insured in filing out and presenting the Proof of Loss form.  Documents

that verify or explain the amount of the insured's claim can and should be attached to the form. 

Policies often have time deadlines within which the Proof of Loss must be submitted.  The time

deadlines should be strictly complied with if possible.  If an extension of time is needed this should
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be checked with the insurer's adjuster or attorney and confirmed in writing.  If a dispute arises as to

whether the Proof of Loss was filled out properly or submitted in a timely manner, the insured's

attorney can cite Sutton v. Fire Insurance Exch., 265 Or 322, 509 P2d 418 (1973), wherein the court

held that "substantial compliance" with a policy's Proof of Loss requirement is sufficient to permit

an action on a policy.  See also Parks v. Farmers Ins. Co., 214 Or. App. 1, 162 P.2d 1099 (2007)

(proof of loss is sufficient only if insurer can ascertain its obligations through a reasonable

investigation.)

It is very important to emphasize to the insured client that they must be scrupulously honest

in regard to all information they provide to the insurer while presenting their claim.  Most home-

owner's policies state in the Conditions Section that any fraud or false swearing by the insured

during the claims process may be grounds for a complete denial of the claim.  Insurers often take the

position that any one intentionally false statement by the insured about their claim will allow the

insured to deny the entire claim.  They will cite a footnote in Hendrickson v. Home, 237 Or 539,

392 P2d 324 (1964), wherein the court said:  "A misrepresentation as to a single material fact will

forfeit the entire insurance contract."  Insurers  may  argue  that  an  intentionally  false  statement

about one $10 hammer in an otherwise valid $100,000 fire loss claim is grounds for denial of the

entire claim. However, at trial, the insured must prove that it relied to its detriment upon the

insured’s misrepresentations in order to defeat the insured’s claim.  Eslamizar v. American States

Ins. Co., 134 Or. App. 138, 894 P.2d 1195 (1995). Hence, the insured's lawyer should strongly

encourage their client to be scrupulously honest in all of their communications with their insurer,

even if they feel they are being manipulated or otherwise treated unfairly by the insurer.

Generally, once the claim inventory and Proof of Loss form have been presented to the

insurer the ball is in the insurer's court regarding further adjustment of the claim.  However, the

insureds's attorney should frequently ask the adjuster if there is anything else that they need to

provide the insurer so that the adjuster can move the claim adjustment process forward as quickly as

possible.
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VI.  THE EXAMINATION UNDER OATH

If an insurer is going to contest a claim, they will often hire an attorney to take an

Examination Under Oath from the insured and direct a more thorough investigation of the claim.

Most homeowner's policies give the insurer the right to take an Examination Under Oath

("EUO") from the insured.  This is a process wherein the insurer's attorney meets with the insured

and asks questions about the claim before a court reporter and while the insured is under oath.  The

attorney will often ask the insured to bring a long laundry list of documents to the EUO.  These

documents are marked as exhibits and the attorney often asks the insured questions about the

documents.

The list of documents requested often includes such things as tax returns, bank statements,

credit card receipts, telephone records, credit reports, and just about anything else the insurer can

think of that will provide information about the circumstances of the loss and the insured's financial

condition at the time of the loss.  More recently, insurers are starting to ask their insureds to bring

their laptop computers and cell phones to the Examination Under Oath.  The insurers then have

forensic experts review material stored on these devices in order to see if they can find anything that

will support a denial or limitation of the insured’s claim. 

Insureds almost uniformly feel that the insurer is being extremely heavy handed and

demanding in requesting all of this material.  Collecting and organizing the requested documents

can be extremely burdensome for the insured.  Providing their laptops and cell phone for

examination can seem very personally intrusive. 

However, an insured's failure to produce the requested documents or refusal to participate in

the EUO may constitute a breach of the insurance contract, and may provide a basis for denial of the

claim.  See Herron v. Millers Mutual Ins. Co., 185 F. Supp 851 (D. Or. 1960).  An excellent analysis

of the rights and responsibilities of the insured in the EUO process can be found in an American

Law Review article entitled Requirements Under Property Insurance Policy That Insured Submit to

Examination Under Oath As To Loss, 16 ALR 5th 412.

The insured's attorney should help prepare and organize all the material that is going to be

presented at the EUO.  The attorney should prepare the insured for the EUO in the same manner
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they would prepare the insured for a deposition.  The attorney should strongly emphasize again that

it is extremely important that the insured not make any false or misleading statements during the

EUO.  If there is anything that the insured previously said during the claim process that is not

completely honest and accurate, the insured should set the record straight during the EUO.

The attorney should be present at the insured's EUO.  The attorney should ask that his client

have an opportunity to review the EUO transcript and all documents that are made exhibits after the

EUO has been completed.  Most insurers will comply with this request.  The insured and the

attorney should carefully review the EUO transcript for honesty and accuracy before signing and

returning it to the insurer.  Any corrections of the transcript should be made in writing.

VII.  THE INVESTIGATION

Insurers will typically continue their investigation of the claim following the EUO.  They

will often report that there are matters that came up during the EUO that need to be looked into. 

They will often be very non-specific about what exactly these matters are.  The post EUO

investigation can take weeks or even months.  This can be a very frustrating time period for

insureds.

During this time period the insured's attorney should ask the insurer to provide periodic

updates regarding the status of the investigation.  OR ADC 936-080-0235(3)requires that the insurer

notify the insured at least every 45 days of the need for additional time to complete its investigation

and the reason why additional time is needed.  The insured's attorney should emphasize that they are

available to provide the insurer whatever assistance they can so that the investigation process can

move forward as quickly as possible.

The insured and their attorney can also use this time period to conduct their own

investigation or gather additional information to support the claim.  By this time in the claim

process it is often more clear what the issues are that have led the insurer to have concerns about the

claim.  For example, the insurer may be suggesting that the insured has intentionally inflated the

amount it will cost to repair fire damage to their house.  The insured might consider obtaining a

second repair bid from a reputable contractor to support their claim.  Or the insurer may be
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suggesting that the insured burglarized their own house to create a fraudulent theft loss claim.  The

insured should use this time to gather whatever evidence is available to verify their whereabouts at

the time of the loss.

VIII.  CLAIM DENIAL

If the insurer decides to deny the insured's claim, they must notify the insured in writing, and

must identify the specific policy provision, condition or exclusion which the insurer is relying on to

justify the denial.  OR ADC 836-080-0235(1). Insurers will typically send a certified letter to both

the insured and the insured's attorney to give notice that the claim has been denied.

Insurers will seldom provide detailed information in their denial letters about why they

decided to deny the claim.  The letters often state, for example, that the claim is being denied

because the insured has made intentionally false statements in the claim process.  However, the

letters don't specify which of the hundreds of statements made by the insured during the claim

process the insurer considers to be fraudulent.

In these circumstances, it is important for the insured's attorney to request and/or demand

that the insurer provide more specific information as to the basis for the denial of the claim.  It is

very difficult for the insured and their attorney to evaluate whether the denial is justified without

such specific information.  However, insurers are often very reluctant to give specific information,

presumably for fear that it will tip their hand if litigation arises as a result of the denial.  The

insured's attorney should emphasize in their communication with the insurer that litigation of the

denial may become much more likely if specific information is not provided, particularly if formal

litigation will be the only way for the insured to obtain a full explanation for the insurer's decision to

deny the claim.  

IX.  APPRAISAL AND FORMAL LITIGATION

In some circumstances the insurer will agree to pay for an insured's claim, but in an amount

that is far less than the insured believes they are entitled to receive for the claim.  For example, an

insurer may say that they are willing to pay $50,000 to repair the fire damage to the insured's house,
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when contractors hired by the insured say that it will cost at least $75,000 to properly repair the

damage.

In these circumstances, the parties may resolve their dispute through an appraisal process

described in ORS 742.232.  In this process each side selects an appraiser and the two appraisers

select a neutral umpire.  These three persons then determine the amount the insured is entitled to

receive for their loss.  The appraisal process is one that should be considered by the insured and

their attorney.  It provides a relatively quick and inexpensive avenue for resolution of this kind of

claim dispute.

However, the same dispute can also be resolved through formal litigation in the court

system.  This is obviously a slower and more expensive forum to fight the issue with the insurer. 

However, the insured is entitled to an award of attorney fees in the court system under ORS 742.061

if the court determines that the insured is entitled to receive more for their claim than the best tender

made by the insurer.  Insurers are well aware that they will not only have to pay for the insured's

claim, but will also have to pay for the insured's attorney fees if the insured prevails in the court

system.  This provides extra motivation for the insurer to come forward promptly with a fair offer

for resolution of the insured's claim.  

It should be noted that the appraisal process described in ORS 742.232 has been determined

to be unconstitutional to the extent that it makes appraisal of claim dispute mandatory.  In Molodyh

v. Truck Insurance Exchange, 304 Or 290, 744 P2d 992 (1987), the court held that the mandatory

nature of this statute (formerly numbered ORS 743.648) violates the insured's constitutional right to

resolve their claim dispute through a jury trial.  The court ruled that if the insured does not demand

an appraisal pursuant to the statute, then the insured retains their right to have a jury trial to resolve

the claim dispute.  However, if the insured demands the appraisal, then they will be bound by the

appraisal award.

Accordingly, the insured and their attorney will first need to decide whether they want to

resolve the claim dispute through appraisal or through formal litigation.  If they choose to pursue

formal litigation, they should notify the insurer in writing that they are not willing to participate in

the appraisal process.  This is particularly true if the insurer has indicated that they want to do the
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appraisal.

Many homeowner's policy claim disputes cannot be resolved through appraisal.  For

example, issues such as whether the policy was in effect at the time of the loss, the applicability of

policy exclusions to the loss, and whether the insured engaged in fraud in obtaining their policy or

in presenting their claim must be resolved through formal litigation in the court system.

Insureds who decide to file a lawsuit against their insurer need to include a breach of

contract claim and a prayer for money damages in the complaint.  Otherwise, they will not be

entitled to recover their attorney fees pursuant to ORS 742.061 if they prevail in the action.  An

insured's lawsuit that only asks for a declaratory judgment regarding the coverages provided by the

policy will not give rise to an award of attorney fees.  See McGraw v. Gwinner, 282 Or 393, 578

P2d 1250 (1979).

On some occasions an insurer may initiate a declaratory judgment action against the insured

to resolve the claim dispute.  Insurers may want to fire the first shot in the court, particularly if they

think the insured plans to file suit.  If the insurer files a declaratory judgment action, the insured's

attorney should be sure to include a counterclaim for breach of contract in their responsive pleading. 

This will preserve the insured's right to recover attorney fees if the insured prevails in the litigation

of the claim dispute.  See Hardware Mut. Cas. v. Farmers Ins., 256 Or 599, 474 P2d 316 (1970).
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THE FUNDAMENTALS AND HOT TOPICS 
 
ADDITIONAL INSURED 
The Fundamentals:  Provision in construction agreement between general 
contractor and subcontractor, which required subcontractor to obtain additional 
liability insurance that named general contractor and its agents as additional 
insureds, was void under statute regarding indemnification provisions in construction 
contracts; statute not only prohibited direct indemnity arrangements between parties 
to a construction agreement, but also additional insurance arrangements by which 
one party was obligated to procure insurance for losses arising in whole or in part 
from the other's fault. Walsh Const. Co. v. Mutual of Enumclaw, 338 Or. 1, 104 P.3d 
1146 (2005), citing ORS 30.140(1).   
 
Hot Topics:  “‘Walsh is no obstacle to finding that ORS 30.140(2) applies’ when 
fault by the subcontractor is alleged to have caused the injury, in whole or in part.” 
Richardson v. Howard S. Wright Constr. Co., 2007 WL 1467411, 7–9 (D.Or. 2007) 
(unreported); see also ORS 30.140(2) (“This section does not affect any provision in 
a construction agreement that requires a person or that person's surety or insurer to 
indemnify another against liability for damage arising out of death or bodily injury to 
persons or damage to property to the extent that the death or bodily injury to 
persons or damage to property arises out of the fault of the indemnitor, or the fault of 
the indemnitor's agents, representatives or subcontractors.).  However, where an 
employee files a complaint in which the contractor's negligence is the sole basis for 
liability, the subcontractor's insurer does not have a duty to defend. See Clarendon 
Nat'l Ins. Co. v. American States Ins. Co., 688 F.Supp.2d 1186, 1192–3 (D.Or. 
2010). 
 
 
ASSIGNMENT  
The Fundamentals:  A policy provision that states that the “(a)ssignment of interest 
under this policy shall not bind the company until its consent is endorsed hereon,” 
does not preclude the assignment of a cause of action for damages for breach of a 
contract.  Groce v. Fidelity General Ins. Co., 252 Or. 296, 306, 448 P.2d 554, 559 
(Or. 1968).  However, an anti-assignment provision that states:  “Your rights or 
duties under this policy may not be transferred without our written consent,” does.   
Holloway v. Republic Indem. Co. of America, 341 Or. 642, 652, 147 P.3d 329 (2006).  
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Hot Topics:  Does ORS 31.825 render anti-assignment provisions invalid?  Portland 
School Dist. No. 1J v. Great American Ins. Co., 241 Or. App. 161, 249 P.3d 148 
(2011); see also ORS 31.825 (“A defendant in a tort action against whom a 
judgment has been rendered may assign any cause of action that defendant has 
against the defendant's insurer as a result of the judgment to the plaintiff in whose 
favor the judgment has been entered. That assignment and any release or covenant 
given for the assignment shall not extinguish the cause of action against the insurer 
unless the assignment specifically so provides.”)   
 
BAD FAITH 
The Fundamentals:  When a liability insurer undertakes to “defend,” it agrees to 
provide legal representation and to stand in the shoes of the party that has been 
sued. The insured relinquishes control over the defense of the claim asserted. Its 
potential monetary liability is in the hands of the insurer.  That kind of relationship 
carries with it a standard of care that exists independent of the contract and without 
reference to the specific terms of the contract.  Georgetown Realty, Inc. v. Home 
Ins. Co., 313 Or. 97, 110-111, 831 P.2d 7, 14 (1992).  Damages in tort are not 
recoverable, however, where the insurer fails to undertake representation of insured 
at all.  Farris v. U.S. Fid. and Guar. Co., 284 Or. 453, 587 P.2d 1015 (1978) 
 
Hot Topics:  Court’s analysis of the type of special relationship that can give rise to 
a bad faith claim (not garden variety defense of insured). Regence Group v. TIG 
Specialty Ins. Co., 2012 WL 4897370 (D.Or. 2012).  Insured was not precluded from 
recovering on his fraud claim against homeowner's insurer on the basis he failed to 
plead and adduce evidence of a special relationship with insurer that gave rise to a 
standard of care independent of the one imposed by the homeowner's insurance 
policy.  Murphy v. Allstate Ins. Co., 251 Or.App. 316, 284 P.3d 524 (2012). 
 
 
DUTY TO DEFEND 
The Fundamentals:  Under Oregon law, the insurance company's duty to defend is 
based solely on the allegations of the complaint.  Ledford v. Gutoski, 319 Or. 397, 
399, 877 P.2d 80 (1994).  As the Oregon Supreme Court has explained, an 
insurance company should be able to determine from the face of the complaint 
whether to accept or reject the tender of the defense of the action.  Id., 319 Or. at 
400.  If any of the alleged conduct is covered by the policy, the insurance company 
must provide a defense to the entire complaint.  Id. at 400.  Even if the complaint at 
issue does allege intentional injury or other conduct not covered under the policy, 
there still may be a duty to defend.  Abrams v. General Star Indem. Co., 335 Or. 
392, 394, 67 P.3d 931 (2003). However, the Oregon Supreme court has held a 
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conviction of assault with a dangerous weapon upon victim, who subsequently sued 
insured for injuries inflicted by assault and battery, conclusively established that 
victim's injuries were intentionally inflicted; thus, insured's liability was not covered 
by liability policy which excluded coverage for intentionally inflicted injuries, and 
insurer had no duty to defend insured in victim's civil action.  Casey v. Northwestern 
Sec. Ins. Co., 260 Or. 485, 491 P.2d 208 (1971). 
 
Hot Topics:  Fred Shearer & Sons, Inc. v. Gemini Ins. Co., 237 Or. App. 468, 240 
P.3d 67 (2010), articulates an exception to the “four-corners” test when you are 
determining a non-conduct issue such as who is an insured.  State Farm Fire and 
Cas. Co. v. American Family Mutual Ins. Co., 242 Or. App. 60, 253 P.3d 65 (2011), 
holds that a complaint that does not allege “property damage” does not trigger a 
duty to defend. 
 
 
ENVIRONMENTAL COVERAGE 
The Fundamentals:  Oregon Environmental Cleanup Assistance Act, ORS 465.475 
to 465.480, provides framework for handling environmental coverage claims and 
addressing lost policy issues.  For example, ORS 465.480(6)(a) provides:  “There is 
a rebuttable presumption that the costs of preliminary assessments, remedial 
investigations, risk assessments or other necessary investigation, as those terms 
are defined by rule by the Department of Environmental Quality, are defense costs 
payable by the insurer, subject to the provisions of the applicable general liability 
insurance policy or policies.” 
 
Hot Topics:  Ash Grove Cement Co. v. Liberty Mut. Ins. Co., 2011 WL 2470109, (D. 
Or. June 20, 2011), the insured may attempt to establish whether “portions of the 
ADR process, or all of it, are reasonable and necessary defense costs.”  The court 
will “need details on what categories of activities are occurring and what costs are 
incurred for each category.”  Certain Underwriters at Lloyd's London and Excess Ins. 
Co., Ltd. v. Massachusetts Bonding and Ins. Co., 235 Or.App. 99, 230 P.3d 103 
(2010), settlement by some insurers, in insured's coverage action relating to 
underlying Department of Environmental Quality (DEQ) environmental cleanup 
action, did not operate to extinguish nonsettling insurers' alleged right to equitable 
contribution from settling insurers for defense costs paid prior to settlement 
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KNOWN LOSS 
The Fundamentals:  Malbco Holdings, LLC v. AMCO Ins. Co., 629 F.Supp.2d 1185 
(D.Or. 2009):  The “known loss” doctrine “disallows coverage where the loss to be 
insured is in progress or substantially likely to occur when the insurance contract is 
issued.” . . ..  [B]ased on Commercial Bankers Life Ins. Co. v. Kirk, 66 Or.App. 359, 
364, 675 P.2d 1069, 1072 (1984), it is likely that Oregon courts would align 
themselves with those jurisdictions which only allow use of the “known loss” doctrine 
to invalidate coverage where the insurer shows that the insured fraudulently 
misrepresented or concealed a material fact.  But See City of Medford v. Argonaut 
Ins. Group, 2011 WL 6019429, 1 (D.Or. 2011):  The insured “concedes” that “no 
Oregon case has expressly adopted the ‘known loss' or ‘loss in progress' doctrine,” 
but argues that the doctrine is consistent with Oregon's public policy against insuring 
intentionally harmful conduct. See, e.g., Nielsen v. St. Paul Cos ., 283 Or. 277, 280–
81, 583 P.2d 545, 547 (1978) (“Insurance coverage for the protection of one who 
intentionally inflicts injury upon another is against public policy, and whether the 
insurer is relieved for this reason from the defense of an action against its insured 
depends upon the allegations of the complaint.”). 
   
Hot Topics:  ZRZ Realty Co. v. Beneficial Fire and Cas. Ins. Co.,  349 Or. 117, 124-
125, 241 P.3d 710, 715 (2010):  Insured has the burden of proof that damages were 
neither expected nor intended when policy covers “all sums which the Assured shall 
be obligated to pay by reason of the liability [i]mposed upon the Assured by law . . . 
for damages . . . on account of . . . [p]roperty damage . . . caused by or arising out of 
[an] occurrence” and defines “occurrence” as an “accident or a happening or event 
or a continuous or repeated exposure to conditions which unexpectedly and 
unintentionally results in * * * property damage * * * during the policy period.”  In 
contrast, if policy does not expressly limit its coverage to damages not “expected or 
intended,” the court may read such a limitation into the policy, but the burden in on 
the insurer to show the insured expected or intended the damage.     
 
 
“PROPERTY DAMAGE”  
The Fundamentals:  Use of word “physical” within comprehensive general liability 
policy, which defined “property damage” as “physical injury to or destruction of 
tangible property,” indicated that policy was not intended to afford coverage for 
consequential or intangible damage.  Labor expense incurred by insured-lumber 
manufacturer, in taking 2 x 4 studs out of building after insured had sold such studs 
and it was subsequently determined that they were defective, was within coverage 
of comprehensive general liability policy, which provided that insurer was 
responsible for “ . . . all sums which the insured shall become legally obligated to 
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pay as damages because of . . . property damage,” only to extent that any of such 
expense was attributable to tearing out and putting back parts of building other than 
studs.  Wyoming Sawmills, Inc. v. Transportation Ins. Co., 282 Or. 401, 578 P.2d 
1253 (1978).  For a claim of faulty workmanship to give rise to “property damage,” a 
claimant must demonstrate that there is damage to property separate from the 
defective property itself.  MW Builders, Inc. v. Safeco Ins. Co. of America, 267 Fed. 
Appx. 552 (9th Cir. 2008) (Oregon law).   
 
Hot Topics:  “The intentional assumption of a liability created through a contract 
does not result in physical injury or loss of use of property damage and is not 
tortious in nature.”  A & T Siding, Inc. v. Capitol Specialty Ins. Corp., 2011 WL 
3651777, 9 (D.Or. 2011).  State Farm Fire and Cas. Co. v. American Family, supra. 
(Complaint that alleged only damage to EIFS system installed by insured did not 
allege “injury to property covered by defendant’s policy.”)   
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